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Magalie Roman Salas, Secretary
Federal Communications Commission

Washington, DC 20554

Re:

Dear Ms. Salas:

Qwest Communications International
Inc. and US WEST, Inc.

Applications For Consent To Transfer
Control of Subsidiaries Holding
Commission Authorizations Pursuant
To Sections 310(d), 214 Of The
Communications Act Of 1934, As
Amended, And Parts 5, 22, 24, 90,
101 Of The Commission’s Rules And
Sections 34-39 Of The Cable Landing
License Act

CC Docket No. 99-272, DA 99-1775
File Nos. 16-EX-TC-1999 et al.

Transmitted herewith on behalf of TSR Wireless LLC are one (1)

original and four (4)

paper copies of a

"Reply To Response To

Petition To Dismiss Or Deny Or To Defer Action" filed with respect
to the above-referenced applications.

Should any questions arise with respect to this matter, please
communicate directly with this office.

Enclosures

Resgpectfully submitted,

Ad Rk

Richard S. Becker
Attorney for TSR Wireless LLC
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Before the RE@ETVED

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Applications of ;

pp "E"Mmﬂumm TIONS CoMMISSIN
CC Docket No. 99-272 & M SERETAY
DA 99-1775

QWEST COMMUNICATIONS
INTERNATIONAL INC. AND
US WEST, INC.

File Nos. 16-EX-TC-1999,

17-EX-TC-1999, 18-EX-TC-1999,

10069-CR-TC-99, 0000019080,

0000021246, 0000021247,

0000021238, 0000019073,

ITC-T/C-19990819-00531,

ITC-T/C-19990819-00534,

0000021198, 0000021208,

0000021291, ITC-T/C-19990819-

00532, ITC-T/C-19990819-

00535, ITC-T/C-19990819-

00536, SCL-T/C-19990819-

00014

For Consent To Transfer Control
Of Subsidiaries Holding
Commission Authorizations
Pursuant To Sections 310(d),
214 Of The Communications Act
Of 1934, As Amended, And Parts
5, 22, 24, 90, 101 Of The
Commission's Rules And Sections
34-39 Of The Cable Landing
License Act

Nt e Mt et N et e N e S i e et e e e e

To: The Commission

REPLY TO RESPONSE TO PETITION
TO DISMISS OR DENY OR TO DEFER ACTION

TSR Wireless LLC ("TSR Wireless"), by its attorneys and
pursuant to 47 C.F.R. §§1.45, 1.939(f), 1.2108(c), hereby replies

to the "Response To Comments On Applications For Transfer Of

Control" ("Response") filed with the Commission on October 18,
1999, by Qwest Communications International Inc. ("Qwest") and US
WEST, Inc. ("US WEST").' The Response was filed in response to

various comments and petitions filed pursuant to the Commission's
Public Notice dated September 1, 1999,%2 against the above-

referenced applications ("Applications") filed by Qwest and US

'Qwest and US WEST will be referred to collectively herein as
the "Applicants".

2pyblic Notice, "Qwest Communications International Inc. And
US West, Inc. Seek FCC Consent For A Proposed Transfer Of Control",
DA 99-1775 (released September 1, 1999) ("September 1 PN").




WEST, including the "Petition To Dismiss Or Deny Or To Defer
Action" ("Petition") filed with the Commission by TSR Wireless on
October 1, 1999. 1In reply, the following is respectfully shown:?

1. In the Petition, TSR Wireless demonstrated that grant of
the Applications would be contrary to the public interest in light
of US WEST's blatant disregard and continued violation of the
statutory and regulatory requirements applicable to the
interconnection of TSR Wireless's Commercial Mobile Radio Service
("CMRS") one-way paging systems to US WEST's landline telephone
network. Specifically, US WEST has imposed on TSR Wireless various
interconnection charges which are prohibited by the Communications
Act of 1934, as amended (the "Act"), the Telecommunications Act of
1996, the Commission's decisions in CC Docket No. 96-98,% and the
Rules and regulations of the Commission adopted therein. In

addition, US WEST has adopted a uniform policy of non-provisioning

of additional TSR Wireless interconnection services or facilities

3TSR Wireless notes that although the September 1 PN did not
explicitly specify a date by which petitioners could file replies
to oppositions to petitions to deny, Sections 1.45, 1.939(f) and
1.2108(c) of the Commission's Rules, 47 C.F.R. 8§1.45(c), 1.939(f),
1.2108(c), collectively permit petitioners to file replies within
five (5) days after the time for filing oppositions has expired.
Accordingly, the instant Reply is timely filed.

“nImplementation of the Local Competition Provisions in the
Telecommunications Act", CC Docket Nos. 96-98, 95-185, First Report
And Order, 11 FCC Recd 15499 (1996), recon., 11 FCC Rcd 13042
(1996), second recon., 11 FCC Red 19738 (1996), third recon., FCC
97-295 (released August 18, 1997), aff'd for CMRS, Iowa Utilities
Board v. FCC, 120 F.3d 753 (8th Cir. 1997), rev'd on other grounds,
AT&T Corporation v. Jowa Utilities Board, 119 S. Ct. 721 (1999);
"Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996", CC Docket Nos. 96-98, 95-185, 92-
237, Second Report And Order And Memorandum Opinion And Order, 11
FCC Rcd 19392 (1996).




in an attempt to force TSR Wireless to pay these prohibited
charges. Finally, by continuing to 1impose impermissible
interconnection charges, US WEST has attempted to force TSR
Wireless into negotiations for the purposes of addressing these
interconnection issues that have already been conclusively
prohibited by the Commission. Accordingly, it is the position of
TSR Wireless that these illegal and anti-competitive practices
require that the Commission dismiss or deny the Applications or, in
the alternative, that the Commission defer or condition its
approval of the Applications until such time as US WEST and Qwest
demonstrate that the surviving company will fully comply with
applicable statutory and regulatory interconnection requirements.

2. Instead of taking this opportunity to address the
critical public policy issues implicated by this merger, the
Applicants have chosen to simply evade the substantive matters
presented in TSR Wireless's Petition. Contrary to the Applicants'
assertion, the matters raised by TSR Wireless directly implicate
the basic qualifications of US WEST. US WEST is required to comply
with the Commission's Rules governing the services in which it
operates and its repeated violation of such Rules is compelling
evidence regarding the character of US WEST and is properly
considered in this transfer of control context.’ In addition, the
Commission must not accept US WEST's inaccurate spin on TSR
Wireless's allegations, namely that TSR Wireless has somehow

presented to the Commission a "novel claim" for "unlimited free

’See Ppetition, p.7-8.




interconnection".® As TSR Wireless has demonstrated, the
Commission has repeatedly reiterated that the explicit language of
47 C.F.R. §51.703(b) prohibits imposition by LECs like US WEST
against CMRS paging carriers like TSR Wireless of any charges for
local telecommunications traffic that originates on the LEC's
network -- whether those charges are for traffic, facilities, or
otherwise.” Similarly, the above-described Commission regulations
governing interconnection of CMRS systems have been expressly
upheld by the United States Court of Appeals for the Eighth Circuit
as valid interpretations by the FCC not only of Section 251 (b) (5)
of the Communications Act of 1934, as amended, but also as valid
interpretations of the various additional statutory provisions that
provide the FCC with broad jurisdiction over CMRS.? The Applicants
did not address in the Response any of the allegations relating to
US WEST's violations of the unambiguous and judicially-affirmed
regulations applicable to CMRS/Local Exchange Carrier ("LEC")
interconnection. Rather, they nonchalantly and erroneously
shrugged off such requirements as described above. In light of US
WEST's wholesale failure to address the substantive issues raised
by TSR Wireless with respect to this issue, the Commission should
accept TSR Wireless's allegations as true and grant the relief
requested by TSR Wireless in its Petition.

3. In addition, the Commission must not accept the

%See Applications, p.27, note 58.

'See Petition at 10-11.

814. at 11.




inaccurate, diversionary arguments offered by the Applicants in the
Response in lieu of a reasoned discussion of the substantive public
interest issues raised by TSR Wireless. In this regard, TSR
Wireless respectfully submits that the instant proceeding is an
entirely proper forum in which to hold US WEST accountable for its
actions and that TSR Wireless's participation in this proceeding is
consistent with Commission policy. Specifically, contrary to the
Applicants' c¢laim, TSR Wireless has demonstrated that US WEST's
continued violations of CMRS/LEC interconnection requirements, and
its improper non-provisioning of additional TSR Wireless services
and facilities, has caused, and will continue to cause injury to
TSR Wireless in a manner sgufficient to establish TSR Wireless's
standing as a petitioner in this proceeding.? Further, TSR
Wireless has demonstrated that, because the proposed merger seeks
to expand US WEST's local exchange services "at the national level
given the preexisting base of Qwest business outside the US WEST
region ...."", grant of the Applications would serve only to
reward US WEST for its disregard of Commission requirements and to
encourage continued violations by the surviving company, thereby
exacerbating the injury suffered by TSR Wireless to date.

4. Finally, TSR Wireless respectfully submits that the
Commigssion must not permit the Applicants to use the pendency of
the formal complaint proceeding against US WEST concerning these

CMRS/LEC interconnection issues as an excuse for dodging the issues

%See Petition at 3-6.

Wapplications at 18.




presented in the Petition. In this regard, TSR Wireless's status
as a complainant in File No. E-98-13 does not prohibit it from
filing a petition to deny pursuant to Section 1.939, which provides
that "any party in interest may file with the Commission a petition
to deny ...." 47 C.F.R. §1.939 (emphasis added). TSR Wireless has
not only demonstrated its interest in the proposal set forth by the
Applicants, but it has presented to the Commission compelling,
unrebutted evidence regarding US WEST's violations of Commission
requirements. The Applicants' conspicuous refusal to address this
evidence must not be viewed lightly by the Commission. Rather, it
should constitute an independent basis for the denial of the

Applications filed by Qwest and US WEST.




WHEREFORE, for all of the foregoing reasons, TSR Wireless
reiterates its request that the Commission dismiss or deny the
above-captioned Applications.

Respectfully submitted,

TSR WIRELESS LLC

Richard S. Becker
James S. Finerfrock
Jeffrey E. Rummel

Its Attorneys

Richard S. Becker & Associates, Chartered
1915 Eye Street, Northwest

Eighth Floor

Washington, DC 20006

(202) 833-4422

Date: October 21, 1999




CERTIFICATE OF SERVICE

I, Susan Mitchual, a secretary in the law firm of Richard S.
Becker & Associates, Chartered, hereby certify that I have on this
21st day of October, 1999, sent by First Class United States mail,
postage prepaid, copies of the foregoing "REPLY TO RESPONSE TO
PETITION TO DISMISS OR DENY OR DEFER ACTION" to the following:

Drake S. Tempest, Esquire

Genevieve Morelli, Esquire

Qwest Communications International Inc.

555 Seventeenth Street

Denver, CO 80202

Counsel for Qwest Communications International
Inc.

Peter A. Rohrbach, Esquire

Mace J. Rosenstein, Esqguire

Hogan & Hartson L.L.P.

555 Thirteenth Street, NW

Washington, DC, 20004

Counsel for Qwest Communications International
Inc.

Mark D. Roellig, Esquire
Daniel L. Poole, Esquire
Sharon J. Devine, Esquire
US WEST, Inc.

1801 California Street
Denver, CO 80202

Counsel for US WEST, Inc.

Kathryn A. Zachem, Esquire
Carolyn W. Groves, Esquire
Robert G. Morse, Esquire
Wilkinson, Barker, Knauer, LLP
2300 N Street, NW

Suite 700

Washington, DC 20037

Counsel for US WEST, Inc.

William T. Lake, Esquire
Wilmer, Cutler & Pickering
2445 M Street, NW
Washington, DC 20037
Counsel for US WEST, Inc.




Elridge A. Stafford

US WEST, Inc.

1020 19th Street, NW
Suite 700

Washington, DC 20036-6101

Lauren Kravetz

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 4-Al63
Washington, DC 20554

Margaret Egler

Common Carrier Bureau

Federal Communications Commission
445 12th Street, S.W., Room 5-C100
Washington, DC 20554

Joanna Lowry

International Bureau

Federal Communications Commission
445 12th Street, S.W., Room 6-A831
Washington, DC 20554

Office of Public Affairs

Federal Communications Commission
445 12th Street, S.W., Room CY-C314
Washington, DC 20554

International Transcription Service,
445 12th Street, S.W., Room CY-B402
Washington, DC 20554

Michael G. Jones

Willkie Farr & Gallagher
(Attorneys for McLeod USA
Telecommunications Services)
1155 21st Street, NW

Suite 600

Washington, DC 20036

R. Gerard Salemme

Daniel Gonzalez

Alaine Miller

NEXTLINK

1730 Rhode Island Ave., NW,
Suite 1000

Washington, DC 20036

Inc.




Ruth Milkman

Lawler, Metzger & Milkman

(Attorneys for Allegiance Telecom, Inc.)
1909 K Street, NW

Suite 820

Washington, DC 20006

Kath Thomas

Advanced Telecom Group, Inc.
100 Stony Point Road

Suite 130

Santa Rosa, CA 95401

Robert W. McCausland, Vice President
Regulatory and Interconnection
Allegiance Telecom, Inc.

1950 Stemmons Freeway

Suite 3026

Dallas, TX 75207-3118

Brian D. Thomas

Gary Yaquinto

GST Telecommunications, Inc.
4001 Main Street

Vancouver, WA 98663

Daniel M. Waggoner

Gregory J. Kopta

Robert S. Tanner

Davis Wright Tremaine

(Attorneys for Nextlink, ATGI, GST and
Firstworld)

1500 K Street., NW

Suite 450

Washington, DC 20005

Victoria T. Aguilar

First World Communications, Inc.
8390 E. Crescent Parkway

Suite 300

Greenwood Village, CO 80111

Gary Slaiman

Kristine Debry

Swidler Berlin Shereff & Friedman
(Attorneys for Ensure Responsible Billing)
3000 K Street, NW

Suite 300

Washington, DC 20007



James R. Scheltema

Blumenfeld & Cohen

(Attorneys for Rhythms Netconnections, Inc.)
1625 Massachusetts Ave., NW

Suite 300

Washington, DC 20036

J. Richard Smith
Craft Fridkin & Rhyne
1100 One Main Plaza
4435 Main Street
Kansas City, MO 64111

Jeffrey Blumenfeld

Chief Legal Officer - General Counsel
5933 S. Revere Parkway

Englewood, CO 80112

Peter Froning, Executive Director

New Mexico Rural Dev. Response Council
Alvarado Square, Mail Stop 0402
Albuquerque, NM 87158

John W. Mooty

Gray, Plant, Mooty, Mooty & Bennett
(Attorneys US WEST Retiree Assoc.)
3400 City Center

33 South Sixth Street

Minneapolis, MN 55402

Kathryn Brown

Chief of Staff

Federal Communications Commission
445 Twelfth Street, SW, Room 8-B201E
Washington, DC 20554

J. Carl Wilson

Lisa B. Smith

MCI WorldCom, Inc.

1801 Pennsylvania Avenue
Washington, DC 20006

Thomas Power

Legal Advisor to Chairman Kennard
Federal Communications Commission
445 Twelfth Street, SW, Room 8-B201L
Washington, DC 20554

Mark Rosenblum

Roy Hoffinger

Aryeh S. Friedman

AT&T

295 N. Maple Avenue
Basking Ridge, NJ 07920



Linda Kinney

Legal Advisor to Commissioner Ness
Federal Communications Commission
445 Twelfth Street, SW, Room 8-B115D
Washington, DC 20554

Thomas M. Koutsky

Jason Oxman

Covad Communications Company
600 14th Street, NW

Suite 750

Washington, DC 20005

William Bailey

Legal Advisor to Commissioner
Furchtgott-Roth

Federal Communications Commission
445 Twelfth Street, SW, Room 8-A302E
Washington, DC 20554

Clay Deanhardt

Convad Communications Company
2330 Central Expressway
Building B

Santa Clara, CA 05050

Kyle Dixon

Legal Advisor to Commissioner Powell
Federal Communications Commission
445 Twelfth Street, SW, Room 8-A204E
Washington, DC 20554

Carol Mattey, Chief

Policy and Program Planning Division
Common Carrier Bureau

Federal Communications Commission
445 Twelfth Street, SW, Room 5-B125
Washington, DC 20554

Adam Krinsky

Legal Advisor to Commissioner Tristani
Federal Communications Commission

445 Twelfth Street, SW, Room 8-C302B
Washington, DC 20554

Lawrence Stickling, Chief

Common Carrier Bureau

Federal Communications Commission
445 Twelfth Street, SW, Room 5-C450
Washington, DC 20554




Robert Atkinson

Deputy Chief

Common Carrier Bureau

Federal Communications Commission
445 Twelfth Street, SW, Room 5-C356
Washington, DC 20554

CeCi Stephens

Policy & Program Planning Division
Common Carrier Bureau

Federal Communications Commisgion
445 Twelfth Street, SW, Room 5-C140
Washington, DC 20554

Susan Mitchual




